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This matter came before the Shorelines Hearings Board in four day s

of hearing : December 13, 1984, January 24, 1985, and January 25 ,

1985, in Seattle, Washington, and January 30, 1985, at the Board' s

office in Lacey, Washington . Sitting as the Board were Gayl e

Rothrock, Lawrence J . Faulk, Nancy R . Burnett, Richard A . O'Neal,
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Dennis Derickson, and ,,Tick Dufford . Mr . Dufford presided .

The hearings were preceded by pre-hearing conferences on October 1

and October 19, 1984, and by three Pre-Hearing Orders, dated Octobe r

5, October 26, and December 6, 1984 .

Appellant Bonnie Sadleir-Orme appeared and represented herself .

Respondent City of Seattle was represented by its As s istant Cit y

Attorney, Elizabeth A . Edmonds ; respondent Department of Ecology wa s

represented by Allen T . Miller, Jr ., Assistant Attorney General ;

r e sp ondent Department of Natural Resources was represented by Victori a

A . Sheldon, Assistant Attorney General ; respondent Port of Seattle wa s

represented by attorneys Charles R . Blumenfeld and Lind a

Christophersen of Bogle and Gates ; and Kent biller represente d

himself . Court reporter s Donna K . Woods, Bibi Carter, and Janet Neer

recorded the proceedings .

The decision in question is the granting by the City of Seattle o f

a su b s tantial development and conditional use permit to the Washingto n

State Department of Natural Resources (Division of Marine Lan d

Management) to establish an open water dredge disposal site at a

location in Elliott Bay southwesterly of Fourmile Rock . The approva l

was made by the City of Seattle on June 29, 1984 . On July 23, 1984 ,

the Washington State Department of Ecology approved the conditiona l

use . Appellant Bonnie Sadleir-Orme sought review before this Board o n

August 9, 1984 . Thereafter, the Board joined the Departments o f

Natural Resources and of Ecology as additional parties respondent .

Subsequent nation s to intervene by the Port of Seattle, Kent Mille r
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and the Puget Sound Alliance were granted . The Port and Mr . Mille r

were made respondents and the Alliance became an additional appellant .

After appellant Orme commenced the presentation of her case o n

December 13, 1984, all parties reached an agreement to recess until a

later date in the interest of pursuing a negotiated resolution of th e

dispute . Appellant Orme thereafter requested that the hearing b e

resumed and this was done commencing on January 24, 1985 . Prior t o

this reconvening, however, the Puget Sound Alliance withdrew from th e

case ,

In the hearing, witnesses were examined and exhibits wer e

admitted, The testimony was transcribed . From the record made, th e

Board enters the following

FINDINGS OF FAC T

I

The appellant Bonnie Sadleir-Orme resides in a home on shoreline s

lying below Magnolia Bluff in the City of Seattle . Hers is one of a

number of waterfront homes on Perkins Lane, She is and has long bee n

a user of the beach in front of her hone, In former days she gathere d

shellfish from this beach for eating . In recent times she has been

afraid to eat shellfish from the beach because of concerns abou t

contamination .

I I

Respondent City of Seattle (the City) is a municipal corporatio n

within which lies the open water dredge disposal site which is th e

focus of this controversy and is the issuing entity for the permits a t
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Issue, The Washington Department of Natural Resources (DNR) is a

state agency which owns the submerged land on which the disposal sit e

is located and is the permittee in this case . The Washingto n

Department of Ecology (DOE) is a state agency with regulator y

responsibilities under the Shoreline Management Act (SMA), RCW 90 .58 ,

including the duty to approve or dis a pprove shoreline conditional u s e

permits issued by local government s . The Port of Seattle is a publi c

entity formed under the laws of the state which, among other thing s ,

engage s in the dredging of waterways in furtherance of navigation .

Kent ;tiller is a principal of a private firm which as a part of it s

business is engaged in a project requiring dredging .

II I

The substantial development and conditional use permit issued b y

the City to DNR under application Vo . 84-1530 allows the di s oosal o f

dredge spoils at a site commonly referred to as the Fourmile Roc k

disposal site . The site is an area of about 58 acres within a

900-foot radius around a fixed point of reference in the deep subtida l

waters of Elliott Bay s eaward of the tidelands along ltagnolza Bluff .

The permit document as issued incorrectly describes the center o f

the disposal site as Longitude 122 0 25' 00" and Latitude 47 0 33 '

35" . This description contains a typographical error . The Intende d

Latitude is 47 0 37' 35" North .

Fournile Rock itself is a natural feature on the Magnoli a

tideland s . The closest point on the perimeter of the disposal sit e

lies ap p roximately 1,300 yards southwe s terly of the rock . The beac h

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDER
SHB No . 84-41

	

4



n Dr

I

2

3

4

5

6

7

8

9

1 0

11

1 2

1 3

14

1 5

1 6

1 7

1 8

1 9

20

21

2 2

2 3

24

25

26

27

is over 1,000 yards from the disposal site at its nearest point .

I V

Permitted use of the disposal site began with the issuance of a

shoreline permit to DNR in May 1973 . A second permit was issued o n

July 26, 1978 .

From October of 1974 to May of 1978 approximately 840,000 cubi c

yards of dredged material was dumped at the site . From July of 197 8

to July of 1983, more than 1,830,000 cubic yards of sediments wer e

deposited there .

The second permit expired on August 25, 1984 . No dumping has bee n

conducted at the site since then, pending resolution of the instan t

-appeal .

The site has been used for spoils from dredging carried out t o

promote and maintain navigation and moorage in urbanized an d

industrial harbors and commercial waterways . The majority of materia l

has been dredged from the Duwamish . However, substantial amounts hav e

also come from Eagle Harbor on Bainbridge Island, Sitcum Waterway i n

Tacoma, the Lake Washington Ship Canal, and naval facilities i n

Bremerton .

V

Before engaging in the present permit process, DNR subjected th e

Fourmile Rock site to review by an Interagency Open Water Disposa l

Site Evaluation Committee, using detailed criteria set forth in WA C

332-30-166 . Among the criteria is a requirement that areas possessin g

uncommon or unusual biological or geological characteristics are to b e

FINAL FINDINGS OF FACT ,
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avoided for dredge disposal . The committee determined that thi s an d

other selection guidelines were met at the Fourmile Rock site .

V I

On October of 1982, anticipating the expiration of the the n

effective permit for dredge disposal at the Fourmile Rock site, th e

City formed an inter-agency task force to review the problem of wha t

to do with contaminated dredge spoils . The task force con s isted o f

representative s from interested local, state and federal agencies ,

including the Municipality of Metropolitan Seattle (METRO), the Por t

of Seattle, DNR, DOE, the United States Environmental Protectio n

Agency (EPA), the National Oceanographic and Atmospheri c

Administration (NOAA) and the United States Army Corns of Engineer s

(the Corps) . This group met on numerou s occasions in 1932 and 1983 .

The discussions dealt with dredge spoils problems generally and use o r

the Fourmile Rock site s pecifically .

DNR formally applied for a permit to replace the expirin g

authorization for Fourmile Rock on April 3, 1934 . The applicatio n

sought approval for an interim approach to disposal at the s ite ,

pending a thorough investigation of the environmental effects of u s in g

the site over a longer term . The investigation was to look both a t

the specific existing site and at possibilities and problems

associated with alternative disposal locales . The approach wa s a n

outgrowth of the inter-agency task force process .

The concept was, essentially, to continue dumping at Fourmile Roc k

for two years under di s posal s tandards which would prevent condition s

FINAL FINDINGS OF FACT ,
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at the site from getting worse . At the end of that time, it wa s

thought, the projected investigation would yield answers upon which t o

base a "final" decision on how or whether to continue using the site .

VI I

The City followed standard SMA publication and notice procedures .

A public hearing was held on May 9, 1984 . Testimony was taken there ,

and numerous letters were received about the permit proposal .

VII I

The City's action on DNR's application on June 29, 1984, approve d

the interim permit concept and added specific conditions . Th e

authorization was to "establish an ope n . water dredge disposal site fo r

one year with potential extension for a second-year and based o n

non-degradation standards . "

The conditions covered four mayor subjects : 1) th e

non-degradation disposal criteria ; 2) provisions for the time and

proper placement of dumping ; 3) requirements regarding the study o f

the site to be conducted during the next two years ; and 4 )

prerequisites for extension of the permit for a second year .

I X

DNB's application was accompanied by a completed environmenta l

checklist for the Fourmile Rock open water disposal site and by a

final declaration of non-significance (DNS) issued by DNR as lead

agency . The DNS had been circulated as a proposal to appropriat e

entities but during the comment period, no responses were receive d

calling this threshold determination into question .
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However, the City requested that DNR amend it s final DNS t o

include sediment analysis data from METRO'S Toxicant Pre-treatmen t

Planning Study (TPPS) . DNR complied with this request and conclude d

that, even with the additional data, the issuance of the DNS wa s

app ropriate .

X

Analysis of the chemistry of the sediments already dumped in th e

area of the Fourmile Rock disposal site in the METRO TPPS sho w s level s

of heavy metals and organics which are higher than background level s

derived from the relatively uncontaminated deep central basin of th e

Puget Sound . Heavy metals concentrations analyzed included copper ,

lead, cadmium, zinc, mercury, ar s enic and chromium . Organic s include d

PAH's, CPAH ' s, PCB's and DDT .

The concentrations found at the site were also s ubstantiall y

higher than the levels indicated by limited sampling of shallowe r

waters off the Magnolia tidelands . Values for the latter were in th e

lowest range found in all areas sampled in the study . The TPP S

focused on the hest Point and Elliott Bay are a s but included samplin g

throughout the Central Puget Sound basin .

X I

Evidence presented by appellant demonstrated the presence of som e

PAH's on the beach below her home . Expert testimony documented th e

extraordinary danger of such organics to the ecosystem as a genera l

proposition, citing toxic, carcinogenic and nutagenetic impacts on

fish . No such effects, however, were shown as to the biota o f
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appellant's beach .

XI I

The depth of water at the Fourmile Rock disposal site varies fro m

364 to 560 feet . From the relatively flat bottom at the site the

seabed slopes upward steadily through regular lines of contour to th e

tidal beach below Magnolia Bluff .

At the disposal site surface currents are of low velocity, flowin g

generally parallel to the shoreline along the bathymetric contours .

Bottom currents are weak, exhibiting a similar flow pattern .

XII I

Appellant's theory that the heavy metals and organics bein g

deposited in dredge spoils at the Fourmile Rock disposal site ar e

migrating to the beach under Magnolia Bluff was not supported in th e

evidence . Indeed, there was substantial testimony tending t o

demonstrate that such migration from the disposal site to the beach i s

highly unlikely .

Once the dredged material sinks to the bottom, it is at a dept h

hundreds of feet below the beach level . For materials from the bottom

to reach the beach would require them to move upslope . The current a t

this deep water locale is so feeble that erosion of the dredge pile s

is minimal, if it occurs at all . Any erosion there might be woul d

follow equal or deeper depth lines .

A small percentage of the particulates dumped (possibly as low a s

one percent) will be put in suspension, mostly near the bottom . Th e

minute numbers of particles near the surface should usually mov e

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW_& ORDER
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parallel to the shore along predominant current patterns, generall y

flushing out to the main basin of the Sound . No evidence wa s

pre s ented s howing the pre s ence of floatables in any mea s urabl e

quantity in the dredge spoils dumped at the site .

XIV

On s everal occasions in the pact, dredge spoils, authorized fo r

dumping within the Fourmile hock site, have, in fact, been dumpe d

off-site, closer to the Magnolia shore . It is po ss ible that som e

floating materials fron s uch illegal dumping might reach the beac h

during slack water with appropriate wind conditions .

XV

To the extent that pollution is contaminating the beach unde r

Magnolia Bluff, the principal sources are likely the Duwamzch Rive r

plume, which sweeps by the beach bearing as floatables thos e

contaminants not deposited in the river's sediments, and material s

carried from the combined sewer overflows at the end of Denny Way an d

at the 32nd Avenue Test right-of-way .

XV I

The deep water habitat at the disposal site has not bee n

identified as containing sensitive aquatic resources requiring specia l

protection or as particularly important to marine life sought after b y

man . The principal deepwater macrofauna are clams, polychaetes ,

sipunculid worms, heart urchins and holothuroid s . The latter three

specie s dominate the biomass . Various bottom dwelling flatfish ar e

also likely to be found in the area of the dispo s al site as well a s

FINAL FINDINGS OF FACT ,
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XVI I

There has been little study of the biological impacts of th e

elevated chemistry in the sediments at the Fourmile Rock site . NOAA

has recently conducted bioassays at numerous locations in Puge t

Sound . In general, these show a correlation between elevated

chemistry and toxicity .

The evidence of bioassay work in the area of the Fourmile Roc k

site was limited to nine grab samples of sediments from the site, t o

each of which twenty small amphipods (rhepoxynius) were exposed i n

water for ten days . The survival rate of these organisms in Fourmil e

Rock samples correlated to rates for relatively remote, undevelope d

areas . A significantly higher experience of toxicity resulted i n

samples taken from the lower Duwamish and Tacoma's upper Hylebo s

Waterway .

However, no data about effects on other organisms were offered .

Studies looking at abnormalities or other non-lethal effects from

exposure to Fourmile Rock sediments have apparently not been conducted .

XVII I

The non-degradation disposal criteria, requested by DNR, wer e

developed for the interim p e rmit by EPA . The City evidently intend s

use of the criteria to be flexible so long as non-degradation is th e

result . The permit states :

Use of the site by DNR and others shall be contingen t
upon the EPA using a nondegradation disposa l
criteria, similar to that described in the attache d
document . Changes may be made to the criteria i f

26

27
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The "attached document" referred to ie entitled "Interim Decisio n

Criteria for Disposal of Dredged Material at the Four-Mile Roc k

Open--`.later Disposal Site" and consists of eighteen pages o f

single-spaced text and a vicinity map .

The basic approach of the criteria ie to cubject sediment s

proposed for disposal to two kinds of tests : chemical analy s is an d

bioassays . The chemical test require s that pollutant concentration s

be within a percentage range clo s e enough to the arithmetic mean o f

sa-iplec previously taken from the disposal cite to assure that ,

overall, the concentrations of pollutant s hereafter dumped at the s it e

are hat higher than what ie already there . Under the test, moot o f

the chemical samples previously taken from the site could not b e

approved for disposal there in the future .

The bioassays contemplate expo s ing the amphipod u s ed with Fourmil e

Rock samples in the NOAH study to sediments proposed for dumping a t

the cite . The mean survival must be statistically greater than o r

equal to the mean survival found in the NOAH tests . Additionally, a n

oy=_ter larvae bioassay, testing for abnormality or mortality, i C

proposed for use as coon as a base-line is established from canple c

taken near the Fourmile Rock site .

In order to be approved for dumping at the s ite, materials woul d

have to pass both the chemical and the bioassay tests .

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAS'S & ORDE R
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XI X

The unrebutted opinion of experts was that use of the interi m

decision criteria would result in the dumping of material at the sit e

which is cleaner than that already there . Toxic materials would b e

eliminated .

Moreover, any pollutants contained in newly dumped material woul d

not worsen conditions cumulatively . This is because the new materia l

is to be dumped on top of the old and thereby will, it is predicted ,

provide a capping effect, sealing the more contaminated underlyin g

sediments from the marine environment .

X X

The City's reliance on EPA's chemical and biological testing o f

proposed dredge spoils arises from EPA's role under Section 404 of th e

Federal Clean Dater Act . Section 404 requires a permit from the Corp s

in order to dispose of dredge spoils in navigable waters at specifie d

sites . EPA has the authority to veto any such permit based on it s

analysis of adverse effects . In the past EPA has used an ad ho c

approach to dumping at the Fourmile Rock site based on "bes t

engineering 0udgment ." The proposed new "interim criteria" represen t

at once a more formalized set of standards for evaluating disposa l

projects and a more conservative approach to what is to be allowed t o

be dumped .

The procedural effect is to make compliance with the City' s

shoreline permit contingent upon each dumper's obtaining a Section 40 4

permit based on non-degradation criteria . The federal permi t

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDER
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requirement is further integrated into the state shoreline managemen t

scheme through the individual permits for each disposal operatio n

issued by DNR to those who u s e its site .

XX I

The problem of off-Cite dumping is dealt with directly by th e

City' s permit . DNR must condition all dumps with the followin g

language :

Dumping shall not occur until the tug boat operato r
has received confirmation from the U .S . Coast Guar d
Vessel Traffic System that the barge it on site .

The Coast Guard system presently provides radar coverage of the s it e

and can advise vessels by radio preci s ely when they are in the prope r

positron to dump . The Coa s t Guard has agreed to cooperate i n

providing this information .

XXI I

On the record before this Board there is no evidence that dumpin g

of dredge spoils at the Fourmile Rock site, as limited and conditione d

by the p ermit, would violate any establi s hed environmental s tandard ,

result in cumulative harm from its contributions to exi s ting advers e

conditions, or increase the pace of environmental degradation . Th e

permit as designed should improve the status quo as to the quality o f

materials dumped, as to the certainty that such materials are dumpe d

in the right place, and as to the overall levels of contaminatio n

contacting the environm e nt at the site .

No off-site contamination has been shown and the limited data o n

impact s from on-Cite contamination do not identify s evere biologica l

FINAL FINDINGS OF FACT ,
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stress . As a factual matter, appellant has failed to establish tha t

more than a moderate effect on the quality of the environment is a

reasonable probability from depositing spoils at the site pursuant t o

the permit .

XXII I

Nonetheless, the record does disclose that all the experts believ e

a more extensive data base should be assembled on the interactio n

between the spoils deposited at the site and the marine life in th e

area . The permit calls for a detailed study directed, among othe r

things to this end . The extension of the permit, from one to tw o

years, is contingent upon progress shown toward completing this study .

XXI V

Two years is the outside limit on the activity being proposed .

Beyond that time frame, use of the site at all will be treated as a

new project, requiring a new application and a new anaylsis . There i s

no necessary functional relationship between the present proposal an d

future activities . Similarly, the present proposal, as an interi m

proposal for the particular site, is sui generic and will not serve a s

a precedent for future actions .

XXV I

Cumulative effects from long-term exposure to toxicants deposited

at the Fourmile Rock site cannot occur as a result of the instan t

permit proposal . This is because the permit is of short-duration ,

conditioned on a study which must address environmental dangers ove r

time . Long-term options for the site---including continued use ,

FINAL FINDINGS OF FACT ,
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abandonment, sealing or clean-up--will be evaluated and the relevan t

environmental impacts will be disclosed before any public decision s

about s uch options are made .

XXV l

Inherent in the adoption of the interim criteria for the Fourmil e

Rock site is a decision that materials which violate th e

non-degradation tests must go somewhere else . The Port of Seattle ha s

applied for perm i s sion to use the area between i t s Piers 90 and 91 fo r

dredged material that will not meet the criteria for Fourmile Rock .

Approximately 100,000 cubic yards of volume could be disposed of b y

thi s landfill option, if it were approved .

Upland d i s posal sites near dredging areas are in exceedingly snor t

supply . Use of such s ites is far more expensive than open wate r

disposal . Depending on the site, upland dispo s al could double o r

triple the cost of disposing of Duwamish dredge spoils . Such hig h

costs could lead to decisions to forego dredging in some cases, a t

leas for the near future .

18

	

XXVI I

The " s horeline" area to be used is seaward of the line of extreme

low tide under hundreds of feet of water at all time s . The site is i n

an area designated "Conservancy Natural" (CN) under the Seattl e

Shoreline Master Program . Deep water dredge disposal is a conditiona l

u s e in this designation .

XXVII I

The proposed short-term use of the s ite for disposal is in aid o f

FICAL FINDINGS OF FACT ,
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navigation at areas dredged . The site itself is in navigable waters ,

but navigation over the area will be unaffected except for a n

occasional variance in traffic flow in the immediate area durin g

periods when disposal is occurring .

Given that materials from the site have not been shown to migrat e

to tidelands, use of Magnolia's beaches will not be interfered with .

The enjoyment of normal public use of the such beaches and adjacen t

uplands also is protected by limitations on noise and hours o f

operation at the disposal site . Dumping operations are prohibite d

during the night and limited during the day to 55 db(A) as measured a t

the dry land residential property nearest the site .

XXXVI X

Any Conclusion of Law which should be deemed a Finding of Fact i s

hereby adopted as such .

From these Findings the Board comes to thes e

CONCLUSIONS OF LAW

I

The Board has jurisdiction over the persons and over the subjec t

matter of this proceeding .

I I

In any review of the granting or denial of a permit under the SMA ,

the person requesting the review has the burden of proof . RCW

90 .58 .140(7) . Here that burden was on appellant Orme . The basi c

standard of review is whether the permitted development °is consisten t

with the applicable master program and the provisions of chapter 90 .5 8
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RCW ."

	

RCW 90 .58 .140(2)(b) .

II I

The pernit system, of the SMA is inextricably interrelated with an d

supplemented by the requirements of the State Environmental Policy Ac t

(SEPA), chapter 43 .21C RCW . Sisley v . San Juan County, 89 Wn . 2d 78 ,

5679 P .2d 712 (1977) . The Board's function includes review o f

compliance with the requirements of SEPA .

I V

Based on the entire record, we conclude that environmental facto r s

were evaluated to such an extent as to constitute prima faci e

compliance with SEPA procedural requirements . Hayden v . Por t

Town s end, 93 Wn . 2d 870, 613 P .2d 1164 (1980) . z,opellant did no t

adduce evidence of adver s e environmental effects s ufficient t o

undercut this prima facie compliance .

V

Because a reasonable probability of a more than moderate effect o n

the quality of the environment was not s hown, no neces s ity for a n

environmental impact statement under SEPA for the in s tant short-ter m

permit was establi s hed . ASARCO v . Air Quality Coalition, 92 Wn . 2 d

685, 601 13 .2d 501 (1979) .

V I

Even If the SEPA threshold decision were not otherwis e

supportable, the conditions included in the permits pursuant to th e

SMA would so mitigate adverse effects as to support a DNS . Similarly ,

these conditions effectively eliminate future and precedential impact s
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so as to render the scope of the project considered by the City prope r

for the purposes of the SEPA threshold .

VI I

A SEPA threshold determination by its nature focuses on th e

potential environmental significance of a particular use of a

particular site . If the project impacts are likely to be moderate ,

there Is no need to look at what impacts of the s ame action might hav e

at another site . Alternative sites, thus, need not be considered

prior to issuing a DNS .

VII I

No defect a s to notice of the permit application under the SMA wa s

shown .

I X

The dredging of marine beds for the maintenance and improvement o f

navigable harbors and waterways is consistent with the public interes t

as reflected in the policies of the SMA . A major focus to the Act i s

to limit projects which reduce navigation, not those which aid it .

Ports are priority developments among those allowed to alter natura l

conditions . The dredging of marine beds presupposes the disposal o f

the resultant spoils . Deep water disposal of such spoils, i f

otherwi s e consistent with SMA policies, furthers the Act' s

navigational aims . This Is particularly true where channel or harbo r

dredging might be foregone if a deep water disposal site were no t

available .

25

28
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X

The SMA contemplates fostering "reasonable and appropriate use s "

within its broad policies a s to all shorelines . In addition t o

focusing on navigation, these policies generally look to limitin g

adverse environmental effects and promoting public access to th e

water . Use of the proposed deep water disposal s ite at Fourmile Rock ,

a c conditioned, i s not incon s i s tent with the general policy statement s

of the Act . RCW 90 .58 .020 .

X I

Because the site is in the Puget Sound and seaward from the lin e

of extreme low tide, it is, by definition, a "shoreline of statewid e

significance ." RCFI 90 .58 .030(2)(e)(iii) . We conclude, however, tha t

u se of the site for dredge spoil disposal, as conditioned, doe s no t

violate the additional special preferences established for shoreline s

of statewide s ignificance .

To the extent that the proposed disposal facilitates a necessar y

transportation system, it promotes interests far beyond the loca l

Interest, and serves the ends of public access to publicly owne d

shoreline areas . See DNR v. Island County, SUB No . 77-8 (1977) .

Moreover, In itself, the disposal will not interefere wit h

waterborne recreation or with any activity at the margins of land an d

water . Changes will occur in the natural character of the seabed, bu t

no immoderate effect on resources or the ecology has been identifie d

and there will be no aesthetic effect which is readily perceivable .
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XI I

Seattle City Council Resolution 2713 adopts general goals an d

policies for the City's shoreline master program . Section: (A)l, (A) 3

and (D)l read, in pertinent part, as follows :

(A) SIiORELINE US E

Goal :

1 . Establish uses which result in long-ter m
over short-term benefit .

a) Policy_ :
Permit only those uses or condition s
which allow optional uses for futur e
generations unless identified benefit s
clearly outweigh the physical, socia l
and/or economic loss to futur e
generations .

Goal :
3 . Provide a management system which will pla n

for and permit all reasonable an d
appropriate use through a system o f
priorities .

a) Policy :
Competition between uses for shorelin e
does not generally occur at one moment ,
but over a period of time . Wate r
dependent uses generally have priority .

Preference will be given in th e
following order :

1 . Protection and enhancement o f
natural areas of systems--thos e
identified as containing or having
unique geological, ecological o r
biological significance .

23

24

25

26

27

2 . Water dependent uses--all uses tha t
cannot exist in any other locatio n
and are dependent on the water b y
reason of the intrinsic nature o f
their operations .
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3 . Non-water dependent uses--those use s
which do not need a waterfron t
location to operate though easement s
or utility corridors for acce s s t o
the water may be desired .
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(D) CONSERVATIO N

Goal :
1, Preserve, protect and restore areas s uch a s

these necessary for the support of wild an d
aquatic life or tho s e identified as havin g
geological or biological significance ,

a)

	

Policy :
Identify th o s e are a s which are nec e s sar y
for the support of wild and aquatic ] if e
and those having geological o r
biological significance and p rohibit o r
severely restrict development in thos e
area .

1 4

1 5

16

c) Policy :
Prohibit any u s e or development whic h
will significantly degrade air, land ,
s ubmerged land or water quality .
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d) Policy_ :
Identify those areas which have a
potential for restoration to "natural °
conditions, develop s tandards for th e
conditions in those areas, and provid e
incentives for achieving s uch standards .

XII I

The proposed short-term permits for the Fourmile Rock site doe s

not violate these general goals and policies of Council Resolutio n

2713 .

The basic idea of the goal and policy favoring long-term benefi t
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to the most beneficial uses . It is precisely this option for futur e

choice which the instant permit preserves . The maximum two-year term ,

coupled with the requirement for in-depth study of both the site an d

alternative s ites, is a regulatory design which contemplate s

reassessment of the current use and a possible change of use based o n

the information derived .

The goal and policy relating to a system of priorities means tha t

uses assigned a high priority shall be preferred over those of lowe r

priority when some competition among uses can reasonably b e

anticipated . It does not mean that all undeveloped shoreline area s

must be left in }heir natural state, or that non-water dependent use s

cannot be approved . The instant permit relates to an area where n o

unique geological, ecological or biological significance has bee n

identified . Further, while dredge spoil disposal is no t

water-dependent, the concept of water dependency is designed to insur e

that uses which must have a shoreline location to exist are not

precluded by uses which have no such need . Considering the term i n

this sense, there is no indication that the short-term dredge spoi l

disposal permit will operate to preclude any water dependent us e

(other than natural presevation) which might be made of the site .

Finally, the conservation goal and policies relating t o

preserving, protecting and restoring the environment are all concerne d

with areas of identified geological or biological importance . Again ,

the seabed at the Fourmile Rock site has not been shown to have an y
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special significance in its natural condition . Moreover, the pe r mi t

as conditioned s hould prevent its further degradation and, indeed ,

alter condition s for the better .

XI V

The Seattle Shoreline Ma s ter Program includes the followin g

s ta`_eFents of purpose for the CSI Environment in Subsection s

24 .60 .330(B) and (C) .

B . The emphasis in the CN s horeline environment i s
on preservation and restoration of natural system s
and re s ources ; and on prevention or regulation o f
uses or activities which would degrade the natura l
environment . Any proposed activity which woul d
change the existing situation would be desirable onl y
if it further enhances, restores or pre s erves th e
natural character of the area so classified .
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C . The purpose of the CN shoreline environmen t
designation is to preserve, regulate or restore a n
area to its natural state, as nearly as po s sibl e
without human influence . Within such areas, onl y
activities which further, preserve, enhance o r
restore the existing natural geological, biologica l
or hydrological conditions will be permitted suc h
as : feeding, habitat improvement, ecologica l
observation and s tudy or research, or other closel y
related activities .

XV

As noted, there is no evidence that the propo s ed use of th e

courmrle Rock site will degrade the natural environment . Th e

environment at the s ite is already affected by past activity an d

already degraded to some degree . The permits s hould re s ult in a

cleaner site .

However, the use doe s a ppear to conflict with the underlyin g

notion that the CN designation is for the preservation and re s toratio n
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of natural systems . The natural system at the site is no longer i n

existence . Its true restoration would require an effort to reproduc e

its original state . Nothing of the kind is contemplated in th e

instant permit .

XV I

But, the purpose statements for the CN designation must be read i n

conjunction with the use regulations which implement them .

Under RCW 90 .58 .100(5) each master program must contain provision s

for variances and conditional use permits "to insure that stric t

implementation of the program will not create unnecessary hardship o r

thwart the policy enumerated in RCW 90 .58 .020 ." The Seattle maste r

program has such provisions . The use regulations of Section 24 .60 .42 0

identify landfill on submerged lands as a conditional use in a C N

environment . Section 24 .60 .730 deals specifically with the matter :

Landfill for natural beach protection . . .is permitte d
as a special use in the CN environment . Landfil l
which reduces the area of the water's surface i s
prohibited . All other landfill including dredg e
disposal i s a conditional use in the CN environment .
Solid waste such as broken concrete, building debris ,
appliances, car bodies, vegetation, flammabl e
material, or water soluble and/or toxic waste ar e
prohibited as fill material on both wetlands an d
submerged-lands .

The City has adopted the criteria promulgated by DOE in WAC 173-14-14 0

for evaluating conditional use applications .

Thus, notwithstanding the general policies for the CN designation ,

an overarching policy of the City's master program is to allow use s

specifically identified as conditional uses when the relevant WA C

standards are met .
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XVI I

WAC 173-14-140 reads :

The purpose of a conditional use permit i s t o
allow greater flexibility in varying the applicatio n
of the use regulations of the master program in a
manner consistent with the policies of RC W
90 .58 .020 : Provided, That conditional use permit s
should also be granted in a circumstance where denia l
of the permit would re s ult in a thwarting of th e
policy enumerated in RCW 90 .58 .020 . In authorizing a
conditional use, special condition s may be attache d
to the permit by local government or the departmen t
to prevent undesirable effects of the proposed use .

(1) Uses which are classified or set forth i n
the applicable master program as conditional u s e s may
be authorized provided the applicant can demonstrat e
all of the following :

(a) That the proposed use will be consisten t
with the policies of RCW 90 .58 .020 and the policie s
of the master program .

(b) That the proposed use will not interfer e
with the normal public_ use of the public shorelines .

(c) That the proposed use of the s ite and deig n
of the project will be compatible with othe r
permitted uses within the area .

(d) That the proposed use will cause n o
unrea s onably adverse effects to the shorelin e
environment designation in which it is to be located .

(e) That the public interest suffers n o
substantial detrimental effect .

(2) Other uses which are not classified or se t
forth in the applicable master program may b e
authorized as conditional uses provided the applican t
can demonstrate, in addition to the criteria se t
forth in WAC 173-14-140(2) above, that extraordinar y
circumstances preclude reasonable use of the propert y
in a matter consistent with the use regulations o f
the master program .

(3) Uses which are specifically prohibited b y
the master program may not be authorized .

(4) In the granting of all conditional us e
permits, consideration shall be given to th e
cumulative impact of additional requests for lik e
actions in the area . For example, if conditional us e
permits were granted for other development s in th e
area where similar circumstances exist, the total o f
the conditional uses should also remain con s isten t
with the policies of RCW 90 .58 .020 and should no t
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produce substantial adverse effects to the shorelin e
environment .

XVII I

We conclude that the permit at issue meets the criteria of WA C

173-14-140 and, therefore, is consistent with the Seattle Shorelin e

Master Program . In particular, we conclude that no unreasonabl y

adverse effects to the environment designation will result . The

purpose is to prohibit "toxic waste" as that term is used in Sectio n

24 .60 .730 .

	

(See Conclusions of Law X, XI, XIII, XVI ; Findings of

Fact XIII, XVII, XIX, XXI, XXVI, XXVIII . )

XI X

If the experience under the permit works out as predicted, th e

proposed dredge disposal use will meet the legal standards establishe d

under the SMA . In light of the expected "capping" effect by cleane r

material, it is unnecesary to condition the permit upon the maximu m

volumes allowed to be dumped . If all goes well, the more the better .

However, there is a clear need for the City to be informed on a n

ongoing basis about whether things are, in fact, proceeding a s

planned . The lawful result depends critically on monitoring to insur e

both that permit conditions are being observed and that the dumping i s

having the anticipated non-degradation effect .

In addition, the permit should provide for what happens if on-sit e

monitoring shows--contrary to expectations--that dumping pursuant t o

the interim criteria is having significant adverse environmenta l

effects . Such effects could include either increased concentration s

of chemical contaminants in the upper sediment layers or evidence o f
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toxic biological imp acts . If such results were to occur, both the SM

and the master program would be violated and operations under th e

permit should cease .

XX

The matter should be remanded to the City to issue a permit which

contain s additional conditions to the following effect :

1. All results of future chemical analysis and bioas says from th e

site shall be reported to the City a s s oon a s available . I f

at any time it becomes apparent that the non-degradatio n

objective s are not being met, the City shall, on reasonabl e

notice, suspend operations hereunder . Each permit issued b y

DNR shall advise that it is subject to such a s u spension o f

the underlying shoreline permit .

2. DNR shall require that its permittees certify after eac h

disposal operation that Coa st Guard confirma t ion of on-Cit e

location was received before dumping . Any reports o f

information alleging off-site dumping received by DNR must b e

reported to the City as s oon as practicable .

In addition, the City should correct the permit to describe th e

location of the disposal site correctly .

XXX I

Any Finding of Fact which should be deemed a Conclu s ion of Law i s

hereby adopted as such .
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From these Conclusions, the Board enters thi s

ORDE R

The action of the City of Seattle in issuing a shorelin e

substantial development and conditional use permit is affirmed, excep t

insofar as those matters stated in Conclusions of Law XIX and XX ar e

concerned . The permit is remanded to the City for reissuance i n

accordance therewith .

DATED this ,/-	 day of	 /,424LY , 1985 .
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